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27           Court convened at
9:00
A.M.
February 2,  2000


,present

Hon.
RICHARD M. ARONSON
,Judge;
Fuji Yamasaki

,Deputy Clerk;

                      Wendell Frye
, Deputy Marshal;
None
Reporter;

and the following proceedings were had:

CITY OF ANAHEIM VS. STATE OF CALIFORNIA, CASE NO. 779861

CITY OF SANTA ANA VS, STATE OF CALIFORNIA, CASE NO. 781849

CITY OF SUNNYVALE VS. STATE OF CALIFORNIA, CASE NO. 796534

SAN RAMON VALLEY FIRE PROTECTION AGENCY VS. STROCK. CASE NO. 795250


STATEMENT OF DECISION FOR DECLARATORY RELIEF ONLY

No appearances.

This bifurcated declaratory relief action was heard on July 29, 1999. The court granted in part petitioners requested relief on November 12, 1999 and deferred the remainder until a later hearing. The basis of that decision is set forth below.


In 1993 the Legislature, in an attempt to streamline the administration of various

environmental programs regulating hazardous materials, enacted Health and Safety Code section

25404 et seq.1 The statute combined six regulatory programs under one local agency,

designated as a Certified Unified Program Agency ("CUPA"). The CUPA would issue a single

permit to local businesses, collect one fee and coordinate inspections and enforcement.

1
All statutory references are to the Health and Safety Code unless otherwise specified.

Public entities seeking designation as a CUPA must apply under section 25404.1, which,

in relevant part, states:

"(b) (1) On or before January 1, 1996, each county shall apply to the secretary to be certified as a unified program agency to implement the unified program within the unincorporated area of the county and within each city in the county, in which area or city, as of January 1, 1996, the city or other local agency has not applied to be the certified unified program agency.


(2)(A) Any city or other local agency which, as of December 31, 1995,

has been designated as an administering agency pursuant to Section 25502,

or which has assumed responsibility for the implementation of Chapter 6.7

(commencing with Section 25280) pursuant to Section 25283, may apply to

the secretary to become the certified unified program agency to implement

the unified program within the jurisdictional boundaries of the city or local

agency.

(B) A city or other local agency which, as of December 31,1995, has not been designated as an administering agency..., or which has not assumed responsibility for the implementation of Chapter 6.7..., may apply to the secretary to become the [CUPA] within the jurisdictional boundaries of the city or local agency if it enters into an agreement with the county to become the [CUPA] within those boundaries. A county shall not refuse to enter into an agreement unless it specifies in writing its reasons for failing to enter into the agreement. However,..., within 30 days of receiving a county's reasons for failing to enter into agreement, a city may request that the secretary allow it to apply to be a [CUPA] and the secretary may, in his or her discretion, approve the request.

(3)   . . . . . . . . . . . . . . . . . . . . . . . 

(4) If a city or other local agency which, as of December 31, 1995, has been designated as an administering agency..., or has assumed responsibility for the implementation of Chapter 6.7...,  requests that the county propose in its application for certification to the secretary that the city or local agency implement, within the jurisdictional boundaries of the city or local agency, those elements of the unified program which, as of December 31, 1995, the city or local agency has authority to administer, the county shall grant that request….”
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Before the legislation went into effect, Anaheim, Santa Ana, Sunnyvale and the San Ramon Valley Fire Protection District were administering most of these programs in their respective jurisdictions, and all applied to be the CUPA so they could continue their operations. But Orange County also applied to be the CUPA for Anaheim and Santa Ana, Santa Clara's CUPA application included Sunnyvale, and Contra Costa County's application encompassed the areas within the San Ramon Valley Fire Protection District.

Petitioner cities were expressly authorized to apply because each was a qualified

city or agency under subdivision (b)(2)(A), and the San Ramon Fire District applied as a qualified agency under (b)(2)(B). But the statute did not address whether counties could file a competing

application. Despite the lack of express statutory authorization, the Secretary of the

Environmental Protection Agency ("EPA") allowed the counties to apply, and then selected the

county as the CUPA in each instance, citing "jurisdictional overlap" as the sole reason for

denying certification to the petitioners. This lawsuit followed.

The issue to be decided is whether, absent express statutory authorization, a county may

apply to be the CUPA for the same jurisdiction covered by a (b)(2)(A) city or agency.

Petitioners claim the Legislature's silence should be construed as prohibiting a competing county application. Respondents reach the opposite conclusion, arguing that the Legislature could have included express language excluding county applications had it intended to achieve that result.

The fundamental purpose of statutory construction is to ascertain and effectuate                                                 legislative intent. Courts must look first to the statutory language, giving effect to its "plain

meaning.” (Burden v. Snowden (1992) 2 Cal.4th 556, 562.) If the language is clear and

unambiguous there is no need to employ rules of statutory interpretation, nor is it necessary to
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discuss the Legislature's intent. (Lungren v. Deukmejian (1988) 45 Cal.3d. 727, 735.) If ambiguous, the court must construe the language in the context of the statute as a whole, keeping in mind the statutory purpose, while avoiding interpretations that would render some words surplusage or produce absurd consequences. (People v. Turner (1993) 15 Cal.App. 4th 1690, 1696).


Here, the ambiguity, if any, springs from legislative silence concerning the counties' right

to apply for CUPA status in a (b)(2)(A) jurisdiction. Both sides attempt to resolve this ambiguity

by referring to other provisions within the same law. For example, petitioners contend section

25404.1, subsection (b)(1) limits the counties' CUPA application to unincorporated areas and

incorporated areas where the city or other local agency chose not to apply. But this language

only mandated counties to apply in certain instances; it does not expressly prohibit a county

application in a (b)(2)(A) jurisdiction. Respondents fare no better. For instance, they contend

section 25404.3, subsection (c)(1) contemplates competing applications. But the language

merely allows the secretary to ensure consistent administration of the several CUPAs within a

county. Moreover, the statute mandates the secretary to continue working with the affected

agency to cure deficiencies, a requirement at odds with merely certifying the winning applicant.

The parties refer to other statutory language, none of which conclusively establishes their

opponent's interpretation is unreasonable or leads to absurd results.

Similarly, no conclusive result is reached when the parties examine the statutory language in the context of the overall legislative purpose. Respondents argue the statutory scheme establishes their right to apply without express authorization; otherwise, the statutory goal of administering these programs in a coordinated and consistent fashion with less jurisdictional fragmentation could not be achieved. Petitioners agree this was the legislative purpose, but
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contend the Legislature achieved these goals by combining six independently administered programs into one agency (the "CUPA") and, at the behest of regulated businesses, created an application process favoring continuing local control by cities and agencies who were operating existing programs.2 Both interpretations find support in the statutory language; therefore, neither theory definitively establishes the underlying legislative intent. To discover this we must examine the legislative history of this statute.

Uncovering the historical development of a law requires considering not just the amendment history of the statute but the “wider historical circumstances of its enactment." (Walnut Creek Manor v. Fair Employment and Housing Commission (1991) 54 Cal.3d 245, 268.) Petitioners introduced this evidence through the testimony of William Keller, recognized as a "qualified expert analyst of legislative intent." (Roberts v. ‑Gulf Oil Corp. (1983) 147 Cal.App.3d 770, 781‑782.) "Such [expert] evidence is an appropriate means of assisting courts in understanding and interpreting statutes." (Fallbrook Sanitary Dist. v. San Diego Local Agency Formation Commission (1989) 208 Cal.App.3d 753, 764.)

Section 25404.1 (b), as enacted by Senate Bill 1082 (SB 1082), experienced substantial revisions before passage in 1993. Initially, the act was vague as to local agency participation. On July 16 a proposed amendment required cities to obtain county approval before applying for CUPA certification, and provided for mandatory county participation in the unified program. Vigorous opposition from the League of California Cities, California Fire Chiefs Association and individual cities and fire departments, led to the deletion of this language on August 30. The final version, amended on September 7, permitted cities or local agencies that had been administering the environmental programs to apply for CUPA certification without first receiving

2    "One stop shopping," as described by Santa Ana.
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county approval. Cities or local agencies failing short of these criteria had to obtain the county's approval to run the programs within their jurisdiction.

The arguments advanced by the cities and fire districts in lobbying the Legislature to delete the July 16 county sponsored amendments, and the later adoption of the cities' proposed changes, support petitioners' interpretation of the statute. The cities and fire districts prevailed by (1) emphasizing the inefficiency of allowing counties to take over their existing programs that had been operating effectively, and (2) their proximity to local businesses placed them in a better position to achieve the legislative goal of easing regulatory burdens.3 "[A] material alteration in the phrasing of a statute signals the Legislature's intent to give the enactment a new meaning." (Watts v. Crawford (1995) 10 Cal.4th 743, 753.) Thus, it is reasonable to conclude the Legislature intended to adopt the approach advocated by the cities and fire districts. Or, as succinctly stated by expert witness Keller, “In the legislative process there are just winners and losers. And the cities won.”4

3 For example, the legislative representative for San Jose wrote the Assembly that the July 16 bill had "the potential for fragmenting existing local programs which have been successful in consolidating and coordinating activities and reducing costs." (Keller Declaration, Exhibit Group A, Exhibit 4, Document SP‑1 6.) The Pasadena Fire Chief wrote that the bill had the potential for "subordination of valid community (city) concerns to a less responsive county agency.” (Keller Declaration, Exhibit Group A, Exhibit 13, Document OP‑15.)

4 Keller testified further on this point. “They won on the basis that their position was most consistent with the public policy that the Legislature was concerned with. That simplification from the end user meant that the organization closest to them, the organi​zation that could best implement all six programs for them in their jurisdiction is the one that should win.”

Several of the arguably ambiguous passages come into sharper focus with this statutory history in mind. For example, section 25404.3, subdivision (c)(2)(A) required the EPA to ensure "the unified program will be implemented in a coordinated and consistent manner throughout the entire county….” Respondents viewed this as sanctioning consolidation of existing programs into the county CUPA.  But the expansion and development of this language surfaced in the city sponsored amendments. Thus it is apparent the Legislature intended the EPA  to  ensure consistent administration among the numerous CUPA's that would be certified within the county.
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Respondents maintain that designated cities won only the right to compete on an "equal footing" with the counties, and suggest this was the conclusion drawn by petitioners' expert witness as well. (California's Consolidated Memorandum in Opposition To Four Motions For Summary Adjudication, p.20.) Several factors belie this contention.

Keller's conclusion was unequivocal: "[T]he legislative history evidences no intent to provide authority for a county application when an entity qualified under subsection (b)(2)(A) chooses to apply." Contrary to respondent's assertions, Keller found the Legislature did not intend to create a level playing field. Instead, the Legislature decided the best, way to implement the goal of decreasing regulatory burdens on local businesses was to combine the six environmental programs into one CUPA, and allow cities and fire districts already administering all or a portion of these programs to continue doing so. This solution accommodated the concerns of local businesses, who preferred to continue dealing with local administrators rather than a larger county entity.5  The absence of any evidence showing the Legislature considered counties more able than cities to fulfill these policy goals, and the resulting costs and inefficiency in replacing existing programs, further support Keller's opinion.

Respondents were also aware of the Legislature's intent to maintain existing programs. A September 12 letter on behalf of Orange County from Robert Merryman underscores this point. The letter, which suggested changes to the August 30 amendments of SB 1082, recognized "the intent of allowing counties and cities to retain their existing programs and to prohibit either entity to take over each other's existing programs." (Keller Declaration, Exhibit Group A, Exhibit

5 The business community overwhelmingly supported the bill.
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13, Document OP-8.)6  It is also a relevant consideration that the California State Association of Counties opposed the bill after it was amended a final time, and urged the Governor to veto the measure because it would cause further fragmentation (Cf. Wilson v. City of Laguna Beach '(1992) 6 Cal.App.4th 543, 555.)

Yet another reason compels rejection of respondents’ position. Generally, the statutory

enumeration of acts or things necessary to carry out the law precludes the implication of other 

acts or things not listed. (Elysian Heights Residents Assn. v. City of Los Angeles (1986) 182 Cal.App.3d 21, 29.) " ‘In the grants [of powers] and in the regulation of the mode of exercise, there is an implied negative; an implication that no other than the expressly granted power passes by the grant; that it is to be exercised only in the prescribed mode… .’”(Wildlife Alive v. Chickering (1976) 18 Cal.3d 190, 196.) These rules are especially pertinent to counties which, as political subdivisions of the state, have powers strictly limited to those "expressly set out in the statutes, and those necessarily implied therefrom." (Byers v, Board of Supervisors (1968) 262 Cal.App.2d 148, 155.)

Respondents, of course, see an implied right to apply as necessary to achieving statutory goals. As discussed earlier, the legislative history of the statute rebuts this contention. Moreover, a finding of implied powers occurs only when "reasonably necessary" to carry out the powers expressly granted. (Stackler v. Department of Motor Vehicles. (1980) 105 Cal.App.3d 240, 245.) Here, it is unnecessary for counties to apply in subsection (b)(2)(A) jurisdictions so they may fulfill their express mandate covering areas specified in subsection (b)(1). Furthermore, the legislative intent underlying this law is satisfied only if counties are prohibited

6

Merryman's suggestions were not adopted.
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from applying in subsection (b)(2)(A) jurisdictions.

Respondents note subsection (b)(2)(A) provides "any city or local agency” may apply for CUPA certification. They argue the counties met this requirement because they qualified as a local agency. This contention, raised for the first time after the declaratory relief hearing, is dubious. No evidence in the legislative history supports this theory. Rather, the evidence suggests the term "local agency" in these subsections refers to fire districts. Like certain designated cities, fire agencies were administering environmental programs before the Legislature contemplated the CUPA statute. Later they were allied with cities in the ensuing legislative battle with the counties. The arguments advanced on behalf of the cities applied with equal force to fire agencies. It Is apparent the Legislature intended to allow fire districts the same opportunity as cities to continue operating their programs. Moreover, a cursory glance at other subsections demonstrates the Legislature distinguished between a county and a "local agency.” For example, subdivision (b)(2)(B) provides a city or other local agency not previously designated as an administering agency may apply to become the CUPA "within the jurisdictional boundaries of the city or local agency if it enters into an agreement with the county to become the CUPA." This section makes no sense if "local agency" is defined to include counties. In addition, subsection (b)(2)(13)(3) permitted the secretary to receive certain proposals from "a city, county or other local agency." This language demonstrates the Legislature, at least within the parameter of this section, did not include counties within the meaning of "local agency."

Finally, respondents urge deference to the EPA's interpretation of this statute because the agency has been entrusted by the Legislature to interpret and implement the CUPA legislation. In Yamaha Corporation of America V. State Board of Equalization (1998) 19 Cal.4th 1, our
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Supreme Court held an agency's legal opinion is entitled to a lesser degree of judicial deference.

(Id. at p. 11.) Although an agency's interpretation of a statute should be considered, ultimately the court must "independently judge the text of the statute" and "state the true meaning of the statute finally and conclusively, even though this requires the overthrow of an earlier erroneous administrative construction." (Id. at p. 7.) This is precisely the situation here. The statutory history establishing a legislative intent to allow cities to retain their existing programs compels the court to reject the EPA's interpretation of section 25404.1.

The court therefore finds section 25404.1 was misinterpreted by the EPA. Petitioners seek more than a favorable interpretation of the statute, however. They also request a further judicial declaration requiring the EPA to grant their CUPA application. The basis for this request is the stipulation by the Attorney General that the "sole" reason for denying certification to petitioners was "jurisdictional overlap." Respondents interpret the stipulation differently. This dispute is more appropriately addressed in the administrative mandamus proceeding. (State v. Superior Court  (1974)12 Cal. 3d 237, 249.)

Turning to the individual petitioners, the court grants Sunnyvale's declaratory relief request as to the first and second causes of action. The court denies the third cause of action, which requested a judicial declaration that the EPA grant Sunnyvale's CUPA application.

The court grants in part Anaheim's first cause of action for declaratory relief, but denies that part requesting the court order the EPA to grant Anaheim's CUPA application.

The court grants in part Santa Ana's second cause of action for declaratory relief but denies their request to order the EPA to grant their CUPA application.

RMO: ec/2‑2‑00
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